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a sensitive position unless such person 
is a citizen of the United States or, if 
a noncitizen, is an intending citizen. 

(3) Preference. Consistent with the 
Immigration Reform and Control Act 
of 1986, and other applicable law, appli-
cants for employment at the Board 
who are citizens of the United States 
shall be preferred over equally quali-
fied applicants who are not United 
States citizens. 

(c) Exception. The prohibition of para-
graph (b)(2) of this section does not 
apply to hiring for positions for which 
a security clearance is required under 
Executive Order No. 10450, including 
any subsequent amendments or super-
seding orders that the President of the 
United States may issue from time to 
time, where the noncitizen either has 
or can obtain the necessary security 
clearance. Any offer of employment au-
thorized by this paragraph (c) shall be 
contingent upon receipt of the required 
security clearance in the manner pre-
scribed by law. 

(d) Applicability. This section applies 
to employment in all positions at the 
Board and to employment by Federal 
Reserve Banks of examiners who must 
be appointed, or selected and approved 
by the Board pursuant to 12 U.S.C. 325, 
326, 338, or 625. 

Subpart D—Related Processes 
§ 268.301 Negotiated grievance proce-

dure. 
When an employee of the Board, 

which is not an agency subject to 5 
U.S.C. 7121(d), is covered by a nego-
tiated grievance procedure, allegations 
of discrimination shall be processed as 
complaints under this part, except that 
the time limits for processing the com-
plaint contained in § 268.105 and for ap-
peal to the Commission contained in 
§ 268.402 may be held in abeyance dur-
ing processing of a grievance covering 
the same matter as the complaint if 
the Board notifies the complainant in 
writing that the complaint will be held 
in abeyance pursuant to this section. 

§ 268.302 Mixed case complaints. 
A mixed case complaint is a complaint 

of employment discrimination filed 
with the Board based on race, color, re-
ligion, sex, national origin, age or dis-

ability related to or stemming from an 
action that can be appealed to the 
Merit System Protection Board 
(MSPB). The complaint may contain 
only an allegation of employment dis-
crimination or it may contain addi-
tional allegations that the MSPB has 
jurisdiction to address. A mixed case ap-
peal is an appeal filed with the MSPB 
that alleges that an appealable Board 
action was effected, in whole or in part, 
because of discrimination on the basis 
of race, color, religion, sex, national 
origin, disability or age. Only a Board 
employee who is a preference eligible 
employee as defined by the Veterans 
Preference Act can file a mixed case 
complaint with the Board or a mixed 
case appeal with the MSPB. A mixed 
case complaint or mixed case appeal 
may only be filed for action(s) over 
which the MSPB has jurisdiction. The 
Board will apply sections 1614.302 to 
1614.310 of 29 CFR to the processing of 
a mixed case complaint or mixed case 
appeal. 

Subpart E—Appeals to the Equal 
Employment Opportunity 
Commission 

§ 268.401 Appeals to the Equal Employ-
ment Opportunity Commission. 

(a) A complainant may appeal the 
Board’s final action or dismissal of a 
complaint. 

(b) The Board may appeal as provided 
in § 268.109(a). 

(c) A class agent or the Board may 
appeal an administrative judge’s deci-
sion accepting or dismissing all or part 
of a class complaint; a class agent may 
appeal a final decision on a class com-
plaint; a class member may appeal a 
final decision on a claim for individual 
relief under a class complaint; and a 
class member, a class agent or the 
Board may appeal a final decision on a 
petition pursuant to § 268.204(g)(4). 

(d) A complainant, agent of the class 
or individual class claimant may ap-
peal to the Commission the Board’s al-
leged noncompliance with a settlement 
agreement or final decision in accord-
ance with § 268.504. 
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